Fighting Words
Was something said face-to-face that would incite immediate violence?
In Chaplinsky v. New Hampshire, the Supreme Court stated that the "English language has a number of words and expressions which by general consent [are] 'fighting words' when said without a disarming smile. … Such words, as ordinary men know, are likely to cause a fight." The court determined that the New Hampshire statute in question "did no more than prohibit the face-to-face words plainly likely to cause a breach of the peace by the addressee, words whose speaking constitute a breach of the peace by the speakerincluding 'classical fighting words,' words in current use less 'classical' but equally likely to cause violence, and other disorderly words, including profanity, obscenity and threats." Jurisdictions may write statutes to punish verbal acts if the statutes are "carefully drawn so as not unduly to impair liberty of expression." Also see What is the Fighting Words Doctrine?
Libel and Slander
Was the statement false, or put in a context that makes true statements misleading? You do not have a constitutional right to tell lies that damage or defame the reputation of a person or organization.
Obscenity
In June 1973 in Miller v. California, the Supreme Court held in a 5-to-4 decision that obscene materials do not enjoy First Amendment protection. Miller v. California (1973) , the court refined the definition of "obscenity" established in Roth v. United States (1957) . It also rejected the "utterly without redeeming social value" test of Memoirs v. Massachusetts.
In
In the three-part Miller test, three questions must receive affirmative responses for material to be considered "obscene":
One must distinguish "obscene" material, speech not protected by the First Amendment, from "indecent" material, speech protected for adults but not for children. The Supreme Court also ruled that "higher standards" may be established to protect minors from exposure to indecent material over the airwaves. In FCC v. Pacifica Foundation the court "recognized an interest in protecting minors from exposure to vulgar and offensive spoken language."
Conflict with Other Legitimate Social or Governmental Interests
Does the speech conflict with other compelling interests? For example, in times of war, there may be reasons to restrict First Amendment rights because of conflicts with national security.
To ensure a fair trial without disclosure of prejudicial information before or during a trial, a judge may place a "gag" order on participants in the trial, including attorneys. Placing prior restraint upon the media usually is unconstitutional. In Nebraska Press Association v. Stuart (1976) , the Supreme Court established three criteria that must be met before a judge can issue a gag order and restrain the media during a trial.
Time, Place, and Manner
These regulations of expression are content-neutral. A question to ask: Did the expression occur at a time or place, or did the speaker use a method of communicating, that interferes with a legitimate government interest? For example, distribution of information should not impede the flow of traffic or create excessive noise levels at certain times and in certain places.
http://www.freedomforum.org/templates/document.asp?documentID=13588
Case Study 1 Permits and demonstrations
A group of National Socialist Party of America members decided to hold a demonstration in a city with a large number of Jewish residents, many of whom survived the Holocaust. The party members wanted to display the swastika, a symbol of Nazi beliefs that for many people represents the Holocaust itself. The citizens of the city were not only deeply offended by the Nazis' beliefs but feared that violence would result if the National Socialist Party members were allowed to parade through their streets in uniform and distribute materials "inciting and promoting hatred against Jews … ." The city government passed several ordinances regulating public demonstrations. These ordinances required the organizers of any parade or assembly that involved more than 50 persons to obtain insurance coverage. The ordinances also gave the city council the authority to deny a permit for a demonstration if that demonstration might result in disorder. The council also banned demonstrations by members of groups wearing military-style uniforms, as well as all demonstrations that "incite violence, hatred, abuse, or hostility toward a person or group of persons by reasons or reference to religious, racial, ethnic, national, or religious affiliation." The National Socialist Party of America then sued, declaring the ordinances unconstitutionally interfered with their rights to free speech.
• Is this speech protected?
• If not, what harm might occur as a result of the speech?
• What value or right is conflicting with free speech in this case?
Case Study 2 Burning a selective service registration certificate
In 1966 four friends burned their draft cards on the steps of the South Boston Courthouse to protest the Vietnam War. After the cards were burned, a crowd that had been watching attacked the four young men. An FBI agent in the crowd took the men into the courthouse, where they were arrested and charged with violating a law that made it illegal to destroy or mutilate a draft card. The protesters said that this law unconstitutionally denied them freedom of speech.
